IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

UNI TED STATES OF AMERI CA, PLAI NTI FF
VERSUS ClVIL ACTION NO. 1:93CV330-S-D
JOHNNY RUDOLPH CHENAULT, DEFENDANT.

VEMORANDUM OPI NI ON GRANTI NG
PLAI NTI FF'' S MOTI ON FOR SUMVARY JUDGVENT

This cause is before the court on the notion of the plaintiff

for summary judgnent.
Facts

The defendant was convicted on July 2, 1987, in the United
States District Court, Northern District of Mssissippi, of
transmtting false, forged, altered and counterfeited witings to
an office of the United States, in violation of Title 18 U S.C. 8§
2 and 8 495 (crimnal case nunber CRE87-23-S). On August 27, 1987,
he was sentenced to a three year term of inprisonnent and five
years supervised probation. The defendant was ordered to pay
$159,782.00 in restitution to the Defense Logistics Agency. The
def endant was rel eased fromincarceration on OCctober 3, 1988, and
began his five year term of supervision. When the defendant's
supervi sed rel ease was conpl eted there renai ned unpai d $156, 488. 00
inrestitution. The defendant has not paid any restitution since
conpl etion of the supervised rel ease.

Summary Judgnent St andard




The summary judgnent standard is famliar and well settled.
Summary judgnent is appropriate only if the record reveals that
there is no genuine issue of any material fact, and the noving
party is entitled to judgnent as a matter of law F. R C P. 56(c).
The pl eadi ngs, depositions, adm ssions, answers to i nterrogatories,
together with any affidavits, nust denonstrate that no genuine

issue of naterial fact exists. Celotex Corp. v. Catrett, 477 U.S.

317 (1986). "Wiere the record, taken as a whole, could not |ead a
rational trier of fact to find for the non-noving party, there is

no genuine issue for trial." Matsushita Elec. Indus. Co. v. Zenith

Radi o Corp., 475 U. S. 574, 587 (1986); Federal Sav. and Loan Ins.

V. Kralj, 968 F.2d 500, 503 (5th Cr. 1992). The facts are
reviewed drawing all reasonable inferences in favor of the

nonnovi ng party. Reid v. State Farm Mut. Auto Ins. Co., 784 F.2d

577, 578 (5th Cr. 1986). However, summary judgnent is mandated
af t er adequat e di scovery and upon proper notion agai nst a party who
fails to nake a sufficient show ng to establish the existence of an
essential elenent to that party's case, and on which that party
w Il bear the burden of proof at trial. Celotex, 477 U S. at 322.

Di scussi on

The plaintiff is seeking a judgnent in the anount of
$156, 488. 00, for the fraudulent acts of the defendant associ ated
with his conviction. Title 18 U.S.C. 8§ 3663(e)(2) provides:

Any anount paid to a victi munder an order of restitution

shall be set off against any anount |ater recovered as

conpensatory damages by such victimin--
(A) any Federal Cvil proceeding; and ..



"Accordingly, '[i]f the restitutionary order fails to satisfy the
victim he can seek a civil judgnment when the court's jurisdiction
ends or even when the restitutionary order is in effect."™ United

States v. Shaw, 725 F. Supp. 896, 899 (S.D.Mss. 1989) (quoting

Unites States v. Bruchey, 810 F.2d 456, 461 (4th Cr. 1987)).

While the statute provides for a set-off, it does not bar a victim
of a crime from obtaining a civil judgment for the anmounts yet
unpai d. The defendant admts to having been convicted of
violations of 18 U S C § 2 and 8§ 495 and admts that he owes
$156,488.00 in restitution.

Once a court has decided an issue essential to its judgnment,
coll ateral estoppel precludes a party agai nst whom the issue was

decided fromrelitigating it. Metro Charities Inc. V. More, 748

F. Supp. 1156, 1160 (S.D. M ss. 1990); see Ingalls Shipbuilding Dv.,

Litton Systens, Inc. v. Parson, 495 So.2d 461, 463 (M ss. 1986).

The doctrine has the effect of conclusively establishing a question
of law or fact that has received a final judgnent for the purposes

of alater lawsuit. Garraway v. Retail Credit Co., 244 M ss. 376,

141 So.2d 727 (Mss. 1962). In addition to pronoting judicial
econony and protecting litigants fromthe burden of relitigation,
col |l ateral estoppel serves to prevent inconsistent judgnments which
can undermne the finality and integrity of the judicial system

See State Farm Miutual Autonobile |Insurance Conpany Vv. Universa

Underwiters Insurance Co., 601 F. Supp. 286, 288 (S.D. M ss. 1984).

"The unsuccessful party is precluded fromrelitigating the fact so



found." Jordan v. MKenna, 573 So.2d 1371, 1375 (M ss. 1990). The

general rule remains, however, that fact questions should be
conpletely litigated in each case; the doctrine of collatera

estoppel is nerely an unusual exception to the general rule. [|d.
601 F. Supp. at 288. "Were there is roomfor suspicion regarding
the reliability of those first fact findings, collateral estoppel

shoul d never be applied.”" Mssissippi Enploynent Secur. Com v.

Phi | adel phi a Muni ci pal Separate School District, 437 So.2d 388, 397

(Mss. 1983).
A factual or |egal issue which has been adjudicated in a prior
crimnal trial can be used to collaterally estop relitigating that

issue in a civil action. See Jordan, 573 So.2d at 1377 ("[T]here

IS no reason on principle why collateral estoppel's preclusive
effect should not apply in civil actions where the finding offered
in the civil action is one nade beyond a reasonable doubt in the
crimnal action and collateral estoppel's requisites are otherw se

met."); US.F. &G Co. v. More, 306 F. Supp. 1088, 1095 (N.D. M ss.

1969) ("...a conviction in a prior crimnal case is conclusive, in
a subsequent civil action, of the facts on which the conviction was

based. ") ; United States v. Thomas, 709 F.2d 968, 972 (5th Cr.

1983) ("Because of the existence of a higher standard of proof and
greater procedural protection in a crimnal prosecution, a
conviction is conclusive as to an issue arising against the
crimnal defendant in a subsequent civil action."). Quite clearly

an order of restitution has collateral effect in a subsequent civil



action.

(e) Aconviction of a defendant for an of fense invol ving
the act giving rise to restitution under this section
shall estop the defendant form denying the essential
all egations of that offense in any subsequent Federa
civil proceeding or State civil proceeding, to the extent
consistent wwth State | aw, brought by the victim

18 U.S.C. § 3664(e).
The court's use the verdicts is governed by 28 U. S.C. § 1738.
...judicial proceedings of any court of any such State...
shal |l have the sane full faith and credit in every court
within the United States...as they have by | aw or usage
in the courts of such State...from which they are
taken. . ..
A federal court sitting in a diversity case is Erie bound to apply
the substantive law of the forum state. A federal court applies
the rules of preclusion of the state court fromwhere the judgnent
cones. A prior state court judgnent cannot be given a greater

coll ateral estoppel effect than the state court would give it.

Reinmer v. Smith, 663 F.2d 1316, 1326 (5th Gir. 1981).

M ssi ssippi's rule of preclusion controls the question whet her
coll ateral estoppel is applicable here. The M ssissippi Suprene
Court has held that the doctrine of "[c]ollateral estoppel applies
where three el enents are present:

(1) The issue involved in the second suit was identical

to the one involved in the previous suit; (2) the issue

was actually litigated in the prior action; and, (3) the

resolution of the issue was necessary to the prior

j udgment . "

Evans v. Sharpley, 607 So.2d 1210, 1213 (Mss. 1992). The

M ssi ssi ppi Suprene Court followed the announcenent of the three



part test with this sentence:

An addi tional requirenent applicabletothis caseis that
the party agai nst whomthe doctrine is applied nmust have
had a full and fair opportunity to litigate the issue in
the previous action and nmust have been able to foresee
the future litigation. Jordan v. MKenna, 573 So.2d
1371, 1375 (Mss. 1990).

Evans, 607 So.2d at 1213. This "additional requirenent” arguably
may be applicable only to that case. The defendant is collaterally
estopped from his civil liability for his fraudul ent acts upon
whi ch he was convicted. Judgnent in this civil action should be
the amount of restitution mnus his paynents. See Shaw, 725
F. Supp. at 899; 18 U.S.C. § 3663(e)(2).

The defendant's claimthat the amount of judgnment should be
off-set by the value of certain wooden pallets seized by the
governnment upon his arrest is without nerit. The off-set of the
all egedly seized itens should have been taken into consideration
when the restitution was set. No appeal was taken as to the anount
of restitution that was ordered to be paid. "Any dispute as to the
proper anmpunt or type of restitution shall be resolved by the court
by the preponderance of the evidence.”" 18 U.S.C. § 3664(d). Only
t he anobunt of the defendant's paynents can set-off the coll ateral
effect of the order of restitution. See 18 U S.C. 8§ 3663(e)(2).
The defendant is collaterally estopped fromarguing that the anmount
of judgment is different from the anmount set by the order of
restitution.

The defendant al |l eges that any debt fromthis civil proceedi ng

was di scharged in his bankruptcy petition which |isted the anpunt



of restitution as a dischargeable debt. The defendant filed
bankruptcy on May 23, 1989, in the Western District of Tennessee,
case no. 89-23790-B. Any civil judgnent fromthis cause of action
has yet to be entered. Restitution and any civil debt based upon
t he fraudul ent acts for which the defendant was convi cted woul d be
non-di schargeabl e i n bankruptcy. See 11 U S.C. 8§ 1328(a)(3) and 8§

523(a)(7); Kelly v. Robinson, 479 U. S. 36 (1986) (any condition a

state crimnal court inposes as part of a crimnal sentence is
preserved fromdi scharge); 11 U.S.C. 8§ 523(4) (debt fromfraud is
non- di schargeable). |If sonehow this civil judgnent was properly

listed on the bankruptcy petition with appropriate notice having

been given to the plaintiff, the proceeding sub judice still would
be wunaffected. This court is only entering a judgnent for
$156, 488. 00. If the judgnent is not collectable because it has
been di scharged in bankruptcy, then it will be necessary for the

def endant to seek protection in the bankruptcy court, and for that
court to determ ne whether the judgnment rendered in this civi
action can be | evied agai nst the defendant.

An ORDER in accordance with this Menorandum Opi ni on shall be

i ssued. This day of October, 1994.

CH EF JUDGE



